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MEMORANDUM TO: Mayor and City Council

VIA: David B. Humpton, City Manager 'Q/
FROM: Cathy G. Borten, City Attorney %
DATE: November 10, 2005

SUBJECT: Legal Issues Surrounding Day Laborer Center

It is my understanding that a question arose during the October 26 work session as to
whether or not the operation of a day laborer center is a legal activity. This memorandum
will respond to that inquiry.

The legality of a day laborer center was addressed by the Office of the County Attorney
for Montgomery County when questions arose during the establishment of the County’s
center in Wheaton. A copy of the memorandum generated by the County Attorney is
attached for your review. The County’s opinion is relevant because it is the County that
would be contracting for the operation of a proposed center in the City. The
memorandum concludes that, particularly since the contract between the County and
CASA to operate the center “does not require either party to hire unauthorized aliens and
no employment relationship is created between either the County or CASA and the
individuals served at the center,” the center did not run afoul of the relevant federal
immigration laws. Additionally, the obligation for verifying immigration status under
federal law rests with the employer because neither the County nor CASA is hiring
undocumented workers.

[ concur with the County Attorney’s opinion on this issue and, assuming that any center
located in the City would be operated pursuant to a contract similar to the contract for the
Wheaton center, [ find it applicable to the center proposed to be established in the City.
In addition, it should be noted that the County Attorney’s memorandum provides an
analysis from the standpoint of the entity entering the contract to operate the center. The
City’s involvement is much more peripheral in that the City is not a party to the contract
for the operation of the center. Thus, the City is not involved in the hiring of workers,
undocumented or otherwise, and no employment relationship is created between the City
and any workers.

A related concern has been raised regarding whether the City aids or abets illegal activity
by allowing a day laborer center that potentially involves undocumented workers.
Initially, if the County’s operation of the center as proposed does not violate the federal
immigration laws as discussed above, then the City’s peripheral involvement neither aids
nor abets a violation of those laws. In addition to the provisions of the federal law
analyzed in the Montgomery County memo, the Herndon lawsuit cites provisions of the
federal immigration law that relate to the bringing in or harboring of certain aliens. and



the aiding and abetting thereof, in support of the first cause of action alleging that:
“Defendant’s approval of the Permit establishing the Day Laborer Site, for the express
purpose of facilitating employment of persons not legally present in the United States
contravenes federal law...” Complaint, Count I. 1 have reviewed those portions of the
law and find that the County’s operation of a center in the City as proposed thus far does
not appear to amount to any of the activities proscribed by that law." The City’s
facilitation of a center within the City, therefore, should not amount to the aiding or
abetting of any of those proscribed activities.

A parallel question of legality is whether the proposed center complies with the City’s
Zoning Ordinance. Assuming the proposed center is modeled after similar employment
centers open to the general public, the use may constitute a “public” use under the City’s
Zoning Ordinance. For example, it has been proposed that the type of employment center
under discussion would be operated either directly by Montgomery County or through its
designated agent, CASA. If such a center were open for the use and benefit of the
general public, it might be considered a public use. See, Zoning Ordinance, §24-1.% The
Zoning Ordinance lists as permitted in all zones either “public uses” or “publicly owned
or operated buildings or uses.” However, any plan for such a center would require a use
and occupancy permit (§24-178) and approval of a site development plan (§24-168). The
site development plan would presumably be subject to full Planning Commission review,
including whether the use as proposed meets the requirements for establishing such a use
under the Zoning Ordinance (i.e., §24-170, §24-171). The Commission would have the

ability to approve or deny an application for a center use based on the applicant’s ability
or inability to meet those requirements.

' Additionally, while the center has been proposed to address a community problem that currently exists
(i.e. the unsupervised congregation of day laborers) and its potential ramifications, there is no evidence at
this point to suggest that the proposed center has the “express purpose of facilitating employment for
persons not legally present in the United States....” (emphasis added).

?“Public. Any use or structure which is open for the use and benefit of the general public and is operated

by a city, county, state or national government or an agent designated by such government to operate such
use or structure.” §24-1.
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From:
Subj: Legality of County’s provision of services to individuals .re;g:gardlcss of immigration status
' !

This office has been asked two questions: 1) whether the C';?ounty’s provision of
employment and training services through a contractor to low incoie, multi-cultura] individuals
violates immigration law. and if so, what the penalty would be; anc; 2) whether the County’s
provision of employment and other services, such as mental health and child care to the same
population, either directly or through a contractor, would violate ary law, and if so, what the
penalty would be, :

- Summary of Opinion

i

We have identified only two statutes that could potentially ifnpact on the County’s
existing and proposed day’ labor centers, Both statutes arc found injFederal law regulating
immigration matters. These statutes are found at 8 USC § 1324a arzd 8§ USC § 1621. The
County’s Contract with CASA to provide employment and other setvices to low-income multi-
cultural individuals does 110t violate 8 USC § 1324a, unlawful emp[!oyment of aliens. Similarly,
the County’s provision of empJoyment and other services, whether firectly or via contracter,
docs pot violate 8 USC §1621, unqualified aliens not eligible for Skate or Jocal public benefits.

Factual and Legal Context

i
These questions arose in the context of the County’s plan tojopen a second day labor
center in Wheaton. A citizen has threatened legal action against the{County for using public
funds to facilitate the employment of illegal aliens. The County curtently operates a day labor
center under a contract (“Contract”) sith Central American So]idaxisfty and Assistance of

|
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Maryland, Inc. (“CASA™) to provide employment and other servi,ciés to low-income multi-
cultural individuals at the East Silver Spring Employment and Trafning Center.’

Under the Contrzct, CASA must:

1. Asssess each participant’s skill Jevel in ordcx'; to
m ke referrals to job training and other emr! lloymeut
pragrams as appropriate. -'

2. Place parUmpantS with Jocal employers for ]berrnancnt full
tirae job openings as well as day labor Work1

3. Fcllow-up with both employers and pammp\ants to improve
Jjob retention.

4 Publicize Employment and Training Center services;
develop and expand relationships with empllbyers to
increase number of employers regularly seekhng workers
frcm the Center, :

5. De velop and maintain a structured process fvbr the orderly
pick-up of program participants by employel.is

6. Provide pre-employmentlife skills training tnb help
paiticipants learn how to search for and obtalrn
employment. |

7. Prc-vide opportunities for workers to learn skills such as
car pentry, wallpapering, etc. either by provid!ing classes on
site or by enrolling participants in classes spo insored by
other training groups.

' Although the Contract's Scope of Services section refers to prcjviding services for multi-
cultural residents, the Background section states, “The County requires thle provision of employment and
training services to low-inccme Hispanic persons.” The County’s Generaj Conditions of Contract
between County and Contra:stor provides, “The contractor assures the Cofinty that, in accordance with
applicable law, it does not, and agrees that it will not, discriminate in anyimanner on the basis of race,
color, religious creed, ancesry, national origin, age, sex, marital status dikability, or sexual orientation.’
Reading these provisions together, we do not believe the contract permitsiCASA to refuse to provide
services to an individual because the individual is not Hispanic. Future CIASA contracts should be
written so as to eliminate anv ambiguity conceming this issue.
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8. P-ovide English language instruction for pefticipants by
coordinating with existing ESOL training rql:'sou:ccs and by
duveloping a program of classes at the Emp{loyment and
T-aining Center. ;

i

9. Pyovide referrals for support services, inclu‘i‘hing child care,
trisportation, health and mental health car® which are
necessary to obtain and maintain employmett.

10. O~ecrate legal services program to assist woé:.*kers with
eriployment related issues, including wages disputes;
acvise and assist workers in obtaining work‘l \permits; refer
individuals to other resources for assistancelwith non
enployment related legal issues. :

{

The County plans for the Wheaton center to provide employment : ‘iervices (items 1 through S,

above) on contract with (CASA but is considering whether to prowlﬂe other services (items 6
through 10, above) direc ly using existing County resources.

The only potentially relevant Jaw we have found is Federal llaw — specifically 8 USC
1324aand 8 USC 1621. Under 8 USC §1324a, certain persons or $ntities are prohibited from
hiring or recruiting or refzrring for a fee undocumented aliens, andlrequxres an employer to verify

_ an individual’s immigrat;on status. Under 8 USC §1621, unquahﬂ}ed aliens are ineligible for
most State or Jocal public. benefits, with some limited exceptions, vnless State law affirmatively
grants eligibility to unquelified aliens. This opinion analyzes whetf;:r the County’s contract with
CASA violates 8 USC § 1324a, and whether the County's provxswh of employment and other
scrvices, whether directly or through a contractor, violates 8 USC & 1621,

Analysjs

8 USC § 1324a. Unlawfi:l Employment of Aliens

Under 8 USC § 17 24a(a):

(1) Itis ur lawful for a person or other entity
(A) to hire, or to 1ecruit or refer for a fee, for em bloyment in the
Un:ted States an alien knowing the alien is «hn unauthorized
alitn ., . . with respect to such employrent, cr
(B) () o hxre for employment in the United Statbs an
ind-vidual without complying with the requ.u,éments of [the
employment verification system] or (if) if tHe person or

|
!
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entity is an agricuitural association, agritultoral
eruployer, or farm labor contractor ..., i6 hire, or to
recruit or refer for a fee, for employment ianthe United
States an individual without complying with the
re quirements of [the employment verificatign system].?

i
Emphasis added. J

There are several key terms that have been given statutory hefmition.s. These are:
i
1. “Unauthorized alien” means, with respect to employment, that the alien is not
either lan fully admitted for permanent residency, o authorized to be so
employed. 8 CFR § 274a.1(a) and 8 CFR § 1274&.1 (2).

2. “Hire” mcans the actual commencement of employ}nent of an employee for wages
or other remuneration. 8§ CFR § 274a.1c and § CFR § 1274a.]c.

@ “Employer” means a person or entity, including an :’_agent or anyone acting directly
or indirec ly in the interest thereof, who engages t.hdI services or labor of an
employee to be performed in the United States for yages or other remuneration. 8

CFR § 271a.1(g) and 8 CFR § 1274a.1(g).

4. “Recruit for a fee” means the act of soliciting a persfion, directly or indirectly, and -
referring that person to another with the intent of otitaining employment for that
person, fo- remuneration whether on a retainer or cantingency basis. 8 CFR §
274a.1(e) ind 8 CFR § 1274a.1(e). i

|

5. “Refer for a fee” means the act of sending or directihg a person or transmitting

documentiition or information to another, directly ox indirectly, with the intent of
obtaining mployment in the United States for such person, for remuneration
whether on a retainer or contingency basis. 8 CFR ﬂ 274a 1(d) and 8 CFR §

1274a.1(d.-

The employment erification system requires certain emplogyers to complete the
Employment Eligibility Verification I-9 Form. 8 CFR § 274a.2(2) 4nd 8 CFR § 1274a.2(a). The
cmployer or other entity Liring, recruiting or referring an individuall for a fee must ensure the

* For purposes of i USC § 1324a, the Code of Federal Regulatubns defines the terms used:
Department of Homeland Sceurity (Immigration and Naturalization)—Contro! of employment of aliens,
8 CFR § 1274a.1, Executiv: Office for Immigration Review, Department of Justice—Control of
employment of ahons 8 CFR § 1274a.1. i

!

1
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i
individual completes the “Employee Information and Verification} section of the I-9 at the time
of hire, or commencement of work. The employer also must exanine documents provided by the
individual to verify iden ity and employment eligibility. The e‘-ma;goyer must complete the
“Employer Review and '/erification” section of the I-9 within th:elke business days of when
employment begins. 8 CFR § 274a.2(b) and 8 CFR § 1274a.2(b);j In the case of individuals

hired for less than three ilays, the I-9 form must be completed at thle time the individual is hired.

8 CFR § 274a.2(b)(111) and 8 CFR §1274a2(b)(iii). g

There are both oi vil and criminal penalties for violating 8 [JSC § 1324a. Employers
found to have hired or to be continuing to employ unauthorized aliens may be ordered to cease
and desist from such activity and are subject to civil penalties froni not less than $250 and not
more than $2,000 for cach unauthorized alien on the first offence, :hot less than $2,000 and not
more than $5,000 for each unauthorized alien on the second offcnc’.'ge, and not less than §3,000
and not more than $10,000 for each unauthorized alien on subsequént offences. 8 CFR §
274a.10(b) and 8 CFR § 1274al10(b). Employers who are convictc%d of having engaged in a
pattern or practice of knc wingly hiring or continuing to employ unhuthorized aliens may face
fines of up to $3,000 per employee and/or 6 months imprisonment] 8 CFR § 274a.10(a) and 8

CFR § 1274a10(a).

The CASA Contract does not require the County or CASA'fto hire unauthorized aliens
and no employment relat-onship is created between either the Cowty or CASA and the
individuals sexved by the center. In fact, the opposite is true because, in fact, the contract
requires CASA, to assist clients in obtaining work permits if necessgary.’ Neither the County nor
CASA, within the context of the contract, has an obligation to verily immigration status under 8
USC § 1324a(2)(1)(B)(). And neither the County nor CASA Wouﬁ')d violate of § USC §
1324a(a)(1)(A), because “he coniract does not contemplate the hirishg of unauthorized aljens.

Similarly, neither the County nor CASA has an obligation th verify immigration status
under 8 USC § 1324a(a)(1)(B)(ii). Arguably, CASA both refers arld recruits individuals since
the Contract requires CA3A to place individuals with local emplofers for both permanent and
day labor work and to publicize Employment and Training Center $ervices. However, CASA
does not charge participants a fee for thesc services. Whether CASIA receives a fee for providing
these services through its contract with the County is a closer question, but ultimately irrelevant.

This opinion is basec on the premiss that CASA will not refer for cmpl.;;byment any individual knowing that
the individual is an unauthorize-d alien, Ifthat were to occur, CASA may face )ia\'lbﬂity under 8 USC § 1324a if
CASA were seen as referring a1 unauthorized alien for a fee. Qur opinion does riot reach that issue not should our
opinion beread as expressing ¢ny opinion about the activity of CASA except as dn agent of the County in carrying
out the work of the Contract. !
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Neither the County nor (CASA is an agricultural association, agnmpl’cural employer, or farm labor
contractor, so both are not required to verify immigration status when recruiting or referring an

individual for employment for a fee, g

BUSC §.1621. Unqualjfied Aliens Ineligible for Certain State ani:tl Local Public Benefits

Under 8 USC § "621(a), unqualified aliens are ineligible f%r most State or local public
benefits. A public benef t is defined as: .
[A] gxant, contract, loan, professional license or cothmercial
license provided by an agency of 2 State or local goyernment or by
appropriared funds of a State or local government a::Ed any
retirement, welfare, health, disability, public or assiited housing,
postsecon-ary education, food assistance, unemployment benefit,
or any othzr similar benefit for which payments or a}smstance are
provided to an individual, household, or family eligibility unit by
an agency of a State or local government or by apprfbpnated funds
of a State r local govemment.

3

8 USC 1621(c). :

Under 8 USC § 1621(b), there are some cxceptions to this c’ienera_l rule of ineligibility for
benefits. These are: 1) assistance for health care services and itemb necessary for treatment of an
erergency medical condjtion and not related to an organ transplanf[ procedure; 2) short-term,
non-cash emergency disauter relief; public health assistance for imraunizations and for testing
and treatment of symptoms of communicable diseases; and 3) prog}rarns services, and assistance
specified by the U.S. Attcrney General which: a) deliver in-kind sefvices provided by public or
private nonprofit agencies; b) do not condition the provision, amo? lmt or cost of assistance on
income or resources; and :) are necessary for the protection of life dr safety.

- [

In 2001, the Attomey General issued AG Order No. 23 03-215})01,- Final Specification of
Community Programs Ne-essary for Protection of Life ox Safety Under Welfare Reform
Legislation. 66 FR 3613. First, the Order finds that 8 USC § 1621 Hoes not preclude
unauthorized aliens from eceiving police, fire, ambulance, tra.nSpoxf}tatxon (including paratransit),
sanitation, or other regular, widely available services. The Order th:bn identifies programs,
services and assistance thet deliver in-kind services provided by puhl&hc or private nonprofit
agencies, do not condition the provision, amount or cost of assistanice on income or resources



MONT CO ATTORNEY OFC PAGE 08/18

p8/27/2885 14142 2497776786

Parker Hamiiton . ;
Re: Legality of County’s prevision of services to individuals regardless of imrfigration status

May 20, 2005 ;
Page 7 i

and are necessary for the protection of life or safety, making unauthorized aliens eligible for
them. These are:

(a) Crisis counseling and intervention programs, sefvices and
assistance relating to child protection, adult protecti}vc services,
violence znd abuse prevention, victims of domesticiviolence or
other crinr-inal activity, or treatment of mental illnesk or substance
abuse; :

{

(b) Short-erm shelter or housing assistance for the ﬁf\omeless, for
victims of domestic violence, or for runaway, abusell or abandoned
children; 5

i
(c) Prograns, services or assistance to help individukls during
periods of heat, cold, or other adverse weather condi(‘tions;

(d) Soup kitchens, community food banks, senior nu'.t:ition
programs such as meals on wheel, and other such colmmunity
nutritional services for persons requiring special assa]stance;

(e) Medicel and public health services (including tretment and
prevention of diseases and injuries) and mental heahlfh, disability or
substance iibuse assistance necessary to protect life c%r safety;

(f) Activitiss designed to protect the life and safety cff workers,
children ard youths, or community residents; and |
i
(g) Any other programs, services, or assistance necceﬂ;sary for the
protection ->f life or safety. 5

66 CFR 3613.

l
Under 8 USC § 1621, a State may provide that an unqualiﬁe;{,d alien is eligible for any
State or local public benefit for which the individual would otherwide be ineligible under 8 USC
§ 1621 by enacting a State law after the date of the enactment of thejAct (August 22, 1996)
which affirmatively provices for such eligibility. To date, Marylandljhas not passed such a law.

To the extent that the Contract calls for CASA to provide a s-.lftxfe place for day workers to
be picked up by employers, this service seems to be exempted by the AG’s Oxder, activities
designed to protect the life or safety of workers or community residshts. Similarly, suppert
services such as child care. health and mental health services and tr&‘_fnsportation, as long as they

1
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are provided to protect life or safety, and there is not a means lest for eligibility, also appear to be
exempted by the AG’s Crder, regardless of whether they are provdied by the County, CASA or

another conftractor. i

Other services provided under the CASA contract, such as 1‘ mployment and training
services, legal services, and English language instruction, are not sEeciﬁcal ly exempted by the
AG’s Order, nor do they seem to meet all three prongs of the test filr exemption: in-kind services
delivered at the commun:ty level, either through public or private r\on—prof' t agencies; no means
test for eligibility; and an: for the protection of life or safety. Thcs:& services appear to fail at
least the last prong. !
|

In any event, 8 USCA § 1621 does not provide for a verifichtion system to establish the
imrnigration status of an individual who applies for a State or Jocal |public benefit.* Therefore, 8
USC § 1621 imposes no nbligation on the County to check immigrition status. As long as the
County provides programs and services targeted at groups such as lpw income multi-cultural
individuals and not unquelified aliens, the County is not in vxolamo;’n of 8 USC § 1621.

Further, 8 USC § 1621 does not provide for a penalty for ax} unqualified alien who
applies for or receives a State or local public benefit or for a State U&‘ local government that
provides such public benefits to unqualified aliens. .

t
{
Conclusion }

The County neither hires, recruits or refers for a fee individubls for employment, nor does
the County require CASA to do so under the Contract. Therefore, 8 USC § 1324a(a) does not
apply to the County and the County is not required to comply with the employment verification
sysiem required by 8 USC § 1324a(b). ,

Nonetheless, it mas be advisable to make clear to CASA clidnts that neither the County
nor CASA are their employers. The city of Alexandria, Virginia opérates a job link service
which provides space and >omputer time for individuals to secure expployment. Alexandria had
concerns similar to the ones addressed in this memo about violating ! '8 USC § 1324a. To ensure
that job bank users were avare of the law, the job bank has posted sngns in its facility notifying
users that upon employment, they and their employer will be reqmreﬁ to complete I-9 verifying
their identity and employment eligibility. The County may wish, in fhe next CASA contract or
by amendmcnt to require (ZASA to post such a notice, .

¢

|

¢ Although rules wer proposed in 1998 concerning verification o}e ligibility for public benefits,
the rules were never adopted. In any event, those rules would have been di ;s::reuonarv not mandatory, as
to their use by State and local governments. '

|
i
|
\
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The County does not target prograrms or services specifically 1o undocumented aliens and
is not required to verify the immigration status of applicants for suth programs and services.
Therefore, the County is not in violation of 8 USC § 1621, :

i

1
If you wish to dissuss this opinion, please feel free to coutal}:t me at (240) 777-6746.

cc: Charles W. Thom psor, Jr.
Jerry Pasternak, S pecial Assistant to the County Executive |
Natalie Cantor, Director, Wheaton Regional Service Cen’cer
Cathy Mathews, I)nrcctor Up-County Regional Service Ceﬂkter
Michael Faden, Senior Legislative Attomey -

N
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