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MEMORANDUM TO: 

VIA: 

Mayor and City Council 

P-
David B. Humpton, City Manager 9/ 

FROM: Cathy G. Borten, City Attorney 

DATE: November 10,2005 

SUBJECT: Legal Issues Surrounding Day Laborer Center 

It is my understanding that a question arose during the October 26 work session as to 
whether or not the operation of a day laborer center is a legal activity. This memorandum 
will respond to that inquiry. 

The legality of a day laborer center was addressed by the Office of the County Attorney 
for Montgomery County when questions arose during the establishment of the County's 
center in Wheaton. A copy of the memorandum generated by the County Attorney is 
attached for your review. The County's opinion is relevant because it is the County that 
would be contracting for the operation of a proposed center in the City. The 
memorandum concludes that, particularly since the contract between the County and 
CASA to operate the center "does not require either party to hire unauthorized aliens and 
no employment relationship is created between either the County or CASA and the 
individuals served at the center," the center did not run afoul of the relevant federal 
immigration laws. Additionally, the obligation for verifying immigration status under 
federal law rests with the employer because neither the County nor CASA is hiring 
undocumented workers. 

I concur with the County Attorney's opinion on this issue and, assuming that any center 
located in the City would be operated pursuant to a contract similar to the contract for the 
Wheaton center, I find it applicable to the center proposed to be established in the City. 
In addition, it should be noted that the County Attorney's memorandum provides an 
analysis from the standpoint of the entity entering the contract to operate the center. The 
City's involvement is much more peripheral in that the City is not a party to the contract 
for the operation of the center. Thus, the City is not involved in the hiring of workers, 
undocumented or otherwise, and no employment relationship is created between the City 
and any workers. 

A related concern has been raised regarding whether the City aids or abets illegal activity 
by allowing a day laborer center that potentially involves undocumented workers. 
Initially, if the County's operation of the center as proposed does not violate the federal 
immigration laws as discussed above, then the City's peripheral involvement neither aids 
nor abets a violation of those laws. In addition to the provisions of the federal law 
analyzed in the Montgomery County memo, the Herndon lawsuit cites provisions of the 
federal immigration law that relate to the bringing in or harboring of certain aliens. and 



the aiding and abetting thereof, in support of the first cause of action alleging that: 
"Defendant's approval of the Permit establishing the Day Laborer Site, for the express 
purpose of facilitating employment of persons not legally present in the United States 
contravenes federal law.. ." Complaint, Count I. I have reviewed those portions of the 
law and find that the County's operation of a center in the City as proposed thus far does 
not appear to amount to any of the activities proscribed by that law.' The City's 
facilitation of a center within the City, therefore, should not amount to the aiding or 
abetting of any of those proscribed activities. 

A parallel question of legality is whether the proposed center complies with the City's 
Zoning Ordinance. Assuming the proposed center is modeled after similar employment 
centers open to the general public, the use may constitute a "public" use under the City's 
Zoning Ordinance. For example, it has been proposed that the type of employment center 
under discussion would be operated either directly by Montgomery County or through its 
designated agent, CASA. If such a center were open for the use and benefit of the 
general public, it might be considered a public use. See, Zoning Ordinance, $24-1 .2 The 
Zoning Ordinance lists as permitted in all zones either "public uses" or "publicly owned 
or operated buildings or uses." However, any plan for such a center would require a use 
and occupancy permit (524-1 78) and approval of a site development plan ($24-1 68). The 
site development plan would presumably be subject to full Planning Commission review, 
including whether the use as proposed meets the requirements for establishing such a use 
under the Zoning Ordinance (i.e., 924-170, $24-171). The Commission would have the 
ability to approve or deny an application for a center use based on the applicant's ability 
or inability to meet those requirements. 

' Additionally, while the center has been proposed to address a community problem that currently exists 
(i.e. the unsupervised congregation of day laborers) and its potential ramifications, there is no evidence at 
this point to suggest that the proposed center has the "e-xpr-esspurposeof facilitating employment for 
persons not legally present in the United States. ..." (emphasis added). 

"Public. Any use or structure which is open for the use and benefit of the general public and is operated 
by a city, county, state or national government or an agent designated by such government to operate such 
use or structure." $24-1 .  
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May 20,2005 

To: 	 Parker Kamilton 

Assistant Chief P dministralive Ofdicer 


Via: arc P. ~anren, eM&r g-~ f 

Genead Counsel Division 


From: h e T .Windle & , - ~ d d  

Associate Cottn.ty Attorney 


Subj: 	 Legality of County's provision of services to individuals re$ardless of immigration status 
I 

This ofice has been asked ttvo questions: 1 )  whether the Cbunty's provision of 

employment and training services through a contractor to law incolpe, multi-cultural individuals 

violates immigration law and if so, what the penalty would be; an& 2) whether the County's 

provision of e m p l o p a t  and other services, such asmental heaIth8hdchild care to the same 

population, either directlj or through a contractor, would violate aa;') law, and if so, what the 

penalty would be. 


Summarv of Opinion 

We have idcntifiei only two statutes that could potentially ihpact on the County's 

existing and proposed da:, labor centers. Both statutes arc found in jFederal law regulating 

imigratjon maflers. Thc se statutes are found at 8 USC 5 1324a arid 8 USC 3 1621. The 

County's Contract with C ASA to provide employment and other sebices to law-income multi-

cultural individuals does ]lot violate 8 USC Q 1324a, unlawful ern$\oyment of alicns. Similarly, 

the County's provision of employment and other services, whethcr directly or via contractor, 

docs not violate 8 USC 6 1621,unqualified aliens not eligible for d a t e  or local public benefits. 


Factual and L e d  Contea i 
i 


These questions a o s e  in the context of the County's plan to'bpen a sec-ondday labor 

center in Wheaton. A citi ;enhas threatened legal action against th4 County for using public 

h d s  to facilitate the employment of illegal aliens. The County cu<tently opcrates a day Iabor 

ceal-erunder a contract ("(lontract") with Central American ~o!idarilband Assistance of 


, 

I01 donr roc ~ t r e ~ ~ ~ o c k v i l l c ,Maryland 2 0 8 j E 5 4 0  - wind[a@co.mo.rlhd.us .240-777-6746 
TlD 20-777-2545 FAX 240-777-6705 i 

I 
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Maryland, Inc. C'CASA'? to provide employment and other servi.ipsto low-income multi-
cultural individuals at tha East Silver Spring Employment and Training Center.' 

Under the Contrz~ct,CASA must: 

1. 	 A:;sesscach participant's skill level in order: to 
m ake refmals to job training and other ernr$oymeut 
pr,3gramsas appropriate. I 

2. 	 Pllcc participants with local cmployers for l)emanent, full 
tine job openings as we11 as day labor work! 

I 

3. 	 Fellow-up with both employen and partici&mts to improve 
jol ) retention. 

4. 	 Bublicize Employment and Training Ccnter ,$ervicos; 
derelop and.expand relationships with empllbyas to 
in(;rease number of employers regularly see$ng workers 
fic-mthe Center. 

5 .  	 Brvelop and maintain a structured process $:brthe ordcrly 
pic k-up ofprogram participants by employe~i!~. 

I 

6. 	 Plu~videpre-employment/lifc skills training 6help 
p a  ticipants learn how to search for and obtain 
em ploynent. I 

7. 	 Prcvide opportunities for workers to learn skills such as 
carpentry, wallpapering, etc. either by providbng ciasses on 
site or by enrolling participants in classes spci/nsoredby 
0thST training groups. 

' Although the Contract's Scope of Sentices section refers to prdhiding senlices for multi-
cultural residents, the Backi.round section states, "The County requires tliIe provision of employment and 
training services to Bow-inccme Hispanicpersons." The County's General/ Conditions of Contract 
bemeen County and Contra-:tor provides, "The contractor assures the Cohnty that, in accordance with 

Iapplicable law, it does not, end agrees that it will not, discriminate in any;;rnanner on thc basis of race, 
color, religious creed, ancesxy, national origin, age, sex, marital status diiabi1it-y: or sexual orientation." 
Reading these provisions eo&:ether,we do not believe the contract perrnits;;CA.SAto refuse to provide 
senriccs eo an individual because the individual is not Ffjspanic. Future CPSA contracts should be 
written so as to eliminate an:.! ambiguity concerning this issue. 



--- 
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8. 	 P.ovide English language instruction for p&ticipants by 
cljordinating with existing ESOL training rJiourocs and by 
dk.:veIopinga program of classes at the Emfiboymentand 
T.-ainingCenter. 

i 

9. 	 PIovidc refmals for suppon services, incluihing child care, 
kmsgortation, health and mental health car$which are 
nc.cessary to obtain and maintain employmcplt, 

10. 	 0,xrai.e legd services program to assist woikers with 
erlployrnent related issues, inciuding wageti disputes; 
asvise and assist workers in obtaining worldpermits; refer 
inlividuals to other resources for assisiance:l~vithnon 
en iployrnent reIated legal issues. 

! 


The County plans for the  Wheatoncenter to provide employment iervices (items 1 thmu& 5,  

above) on contract with I :ASA but is considering whether to provi$ie other sentices (items 6 

durough 10, above) direc;. ly using existing Comty resources. 


She only polentia Ily relevant Iaw we have found is ~edcral'llaw- specifically 8 USC 
1324aand 8 USC 1621.. Under 8 USC §1324a, certain persons or htities are prohibited from 
hiring or recruiting or refmirring for a fee undocumented aliens, and:ir&pires an employer to verify 
an individual's immigration status. Under 8 USC $1621, unqualiqd aliens are ineligible for 
most State or local public. benefits, with some limited exceptions, c ' .  less State law affi~rmatively 
grants eligibility to unquldified aliens. This opinion analyzes whetLr the County's contract with 
CASA violatcs 8 USC 5 1324a, and whether the Comty's of employment and other 
services, whether dire& or tlurough a contractor, violates 8 USC 8 1621.. 

Analysis 

8USC 4-1324a. Unlawfkl EmvIovmqttof Aliens 

Under 8 USC 5 11' 24a(a): 	 ! 
, 

(1) It is urlawful for a person or other entity 
(A) to - ~ r c ,or to ~ccmi tor refcr far a fee, for ern$loyment in the 
Un ted States an alien h o w i n g  the alien i s  ibn unauthorized 
a1ic.n . . .with respect to such employment, ok 

(B) (i)o hire fir employment in the Unitcd ~tariksan 
ind v i d d  without complying with the recjuirkments of [the 
emj~loymcntverification system] or (ii) if ttle person o r  

I 
I 
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I 
entity is an agriculturalassociation, agribultraral 
ennployer, or firm labor contractor.. ., !a hire, or to 
recruit or refer for a fce, for employment in the United 
Sf ates an individual without complying wiei,1the 
re quirments of [the employment verificatifihnsystem].2 

Emphasis added. 

There arc s e ~ r e ~ dkey t m s  that have been given statutoqr hefiitions. 'These are: 

1. 	 "Unauthorized alien" means, with respect to emplo~ment,that the alien is not 
either laafblly admitted for permanent residency, ok autl~orizedto be so 
emplbyod. 8 CFR 4 274a l(a) and 8 CFR 9 1274a.!(a). 

2 .  	 "Hire" rnc:ans the actual commencement of ernploy/nent of an employeefor wages 
or other rc~muneration. 8 CFR $ 274a. I c and 8 CFEL 4 1274a.1c. 

I 

"Employer" means a person or entity, including an :$gentor anyone acting directly 
or indireclly in the interest thereof, who engages thd services or labor of an 
employee to be performed in thc United States for <lmges or olhw remuneration. 8 
CFW 5 2 7  la.1@) and 8 CFR 6 1274a.I (g), 

4. 	 "Recruit f ~ ra fee" means the act of soliciting a persbn, directly or indirectly, and 
referring t3at person to another with the intent ofotikaining employment for that 
person, fot remuneratibn whether on a retainer or cdntingency basis. 8 CFR 5 
274a.1(e) md 8 CFR fj1274a.l. (e). 

i 

5. 	 "Refer for a fee" means the act of sending or directi& a person or transmitting 
document:rtion or information to another, directly 01;indirectly, with theintent of 
obtaining 1:rnpIoyment in the United States for such berson, for rmunerotion 
whether OIIa retainer or contingency basis. 8 CFR $ 2 7 4 ~ ~1(d) and 8 CFR 5 
1274a.1(d: .. 

r 
The employment -7erification system requires certain emplo~rersto complete the 

Ernglo~mentEligibility F'erification 1-9 Form. 8 CFR 5 274a.Z(a) :hd 8 CFR 5 1274a.2(a). The 
employer or other entifykiring, recruiting or referring an individua~ijfor a fee must ensure the 

-	 I 

For purposes of r-; 	 defines the terms used:USC § I324a, the Code of Federal ~ e ~ u l a t i b n s  
Departmen1ofHomeland Security (kcmigration and ~aturaliza.tion)-~ol~,trolof employment of aliens, 
8 CFR 1274a. 1, Executiv.: Officc for Imnaigration Review, ~ e ~ a r h e n . h  o fof Justice-Control 
crnployment of aliens, 8 CF:I 5 1274a.1. 1 

i 
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i 
individual compIetes the "Employee Information and Verification'j' section ofthe 1-9 at the time 
of hire, or commencement of work. The employer also must ex iine documents provided by the 
individual to vmify idenl:ityand employment eligibility. The empioyer must complete the"i 
"Employer Review and 'lerification" section of the 1-9 within threk business days of when 
e.mployment begins. 8 (:FR 5 274a.2(b) and 8 CFR 5 1274a.2@);i In the case of indi.viduals 
hired for less than three rlays, the  1-9 form must be completed at tble time the individual is hired. 
8 GFR 5 274a.Z(b)(iii) a.ld 8 CFR 5 1274a2(b)(iii). 

j 

Tlame are both oi ~ i land criminal penalties for violating 8 IPSC 5 1324a. Employers 

found to have hired or to be continuing to employ unauthorimd al$ns may be o rdmd to ceasc 

and desist from such scti vity and are subject to civil penalties fioni not less than $250 and not 

marc than $2,000 for each mauthorizcd alien on the fist offence, hot less than $2,000 and not 

more than $5,000 for eac It unauthorized alien on the second offade, and not less than $3,000 

and not more than $10,000 for each unauthorized alien on subsequQni offences. 8 CFR $ 

274a. 1O@) and 8 CFR 5 1274a10@). Employers who are convicteb of having engaied in a 

pattern or pmcticc of kplc viringly hiring or continuing to employ un~buthorized dimsmay face 

fines of up to $3,000 per employee and/or 6 months irnprisonmcntj 8 CFR 5 274a.104a) and 8 

CFR § 1274alO(a). 


I 

The CASA Contract does not nquirc Lhe Countyor C A S A ~ ~ Ohire unauthorized alicns 
md no emp1o)ment reIat.onsl~ipis created bemeen either the Cowhty or CASA and the 
individuals served by the center. In fact, the opposite is true becaube, in fact, the contract 
requires CASA to assist 1:lients in obtaining work permits if necesc .3  Neither the County nor 
CASA, within the  context of the contract, bas an obligation to veri:~?immigration status under 8 
USC 5 1324a(a)(l)(B)(i). And n d h e r  the County nor CASA woujd violate of S USC 5 
1324a(a)(l)(A), because -,hecontract does not contempIate the hirueg of unauthorized aliens. 

Similarly, neither the County nor CASA has an obligation tb verify immigration status 
under 8 USC 5 1324a(a)(I)(B)(ii). Arguably, CASA both refers adb recruits individuals since 
the Contrxt requires CA3A to place individuals with local emp1o1~ersfor both pcmunent and 
day labor work and to gul~licizcEmployment and Training Center qemicer. However, CASA 
does not charge pmicipa 1~ a fee for these services. Whether CASlJAreceives a fee.forproviding 
these services through its contract with the County is a closer quest%on,but ultimateIy irrelevant. 

%is opinion is basec on the prerniss that CASA will not refer for crnpl.byment any individual knowing that 
the individual is an unauthoriu.-d alien. I f  that were to occw, CASA may face liabjlity undcr 8 USC 6 1324n if 
C A M  were seen as referring a 1  unauthorized aljm for a fee. Our opinion does rbe rcach that issue n i l  should our 
opinion be read as expressing ;ny opinion about the ncrivity of CASA except xs ;!In agent of h e  County in csrrying 
out the work of the Conwact. 

mailto:1274a10@)
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I 

Neither the County nor (:ASA is an agricultural association, agricbturd employer, or farm labor 
contractor, so both are n1)t required to vcrifjr jmmigrafion status wihm recruiting or refening an 
indi~aidudfor employment for a fee. i 

I 

8 U-SC 5 1621. Unqudjfied Aliens-InelieibIe for Certain State anid Local Public Benefits 

Under 8 USC 5 " 621(a), m.qudified aliens are ineligible f i r  most State or local public 

benefits. A public benef : .  is d.e.fined as: I 


I 

[A] grant, contract, loan, professiond licmse or corhercial 
license prt~videdby an agency of a Statc or local go emnent or by 
apappropria~edfunds of a State or local government z d anyk 
retirm.eni, welfare, health, disability, public or assikted housing, 
po~tsecon~iaryeducation, food assistance, unernplobent benefit, 
or any o t h x  similar benefit for which payments or ~bsistmceare 

I
provided to  an individual, household, or fmi ly  e1ig:ibility unit by 
an agency of a State or local government or by apprtpriated Funds 
of a State Ir local govem,ment. 

8 USC 1621(c). 
! 

Under 8 USC 5 l(i2I(b), there are some exceptions to &is ,c;]e~~eralrule o f  ineligibility for 

benefits. These are: 1) a:sistance for health care services and item11necessary for treatment of an 

emergency medical condjtion and not related to an organ transplanti~proce~ure; 
2) short-term, 
nom-cash emergency disa:.:terrelie6 public hcalth assistance for im;hmizations and for testing 
and.treatment of symptonLSof communicable diseases; and 3) proE,/Pms,services, and assistance 
specified by the U.S.Attcmcy General which: a) deliver in-kind s&rices provided by public or 
private nonprofit agenciei:; b) do not condition the provision, amo:bt or cost of assistance on 
income or resources; a d  ;) are necessary for the protection.of life o/r safety. 

I 

I 

In 2001, the Attonley General issued AG Order No. 2303-2f01,. Final Specification of 
Community Program Ne~:essnryfor Protection of Life or Safety uiCderWelfze Reform 
Legislation. 66 FR 3613. First, the Order finds that 8 USC § 1621 koes not preclude 
unauthorized aliens from ;.-eceivingpolice, fire, ambulance, tran~~orlftation(including paratransit), 
sanitation, or other regula;, widely available services. The Order thbn identifies programs, 
services and assistance t h i l t  deliver in-kind senices provided by putlic or private nonprofit 
agencies, do not conditio~lthe provision, arnonnt or cost of assistank on income or resources 
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and are necessary for t h e  protection of life or safety, making unauthorized aliens eligible for 
them. T1Tlncs.e are: 

i 
I 

(a) Crisis counseling and intenrention programs, sehicer and 
assistance relating to child protection, adult protectibc seniccs, 
violence 2nd abuse prevention, victims of donestic:~violen.ceor 
other cria..inal activity, or treatment of mental illnee); or substance 
abuse; I 

.i 
i

(b) Short--erm shelter or housing assistance for the litorneiess, for 
victims of domestic violence, or for maway, abuse^ or abandoned 
children; 

(F) Progrxns, services or assistance to help individuils during.k. >periods of heat, cold, or other adverse weather condll Ions, 

(d) Soup kitchens, community food banks, senior nu ition 
progrmx such as meals on wheel, and other such co'kmunity 
nutritional services for persons requiring special a s ~ s t m c c ;  

(e) Medics1and public health services (including trektrnent and 
prevention of diseases and injuries) and mental hcallb, disability or 
substance ;~buse assistance necessary to protect life c)- safety: 

I 

(f)Activiti 2s designed to protect the life and safety c iworkers, 
children wd youths, or cornunity residents; and 

I 

(g)hny otl ler programs, services, or assistance neccsiary for thc 
protection .)flife or safety. 

66 CFR3613. 
I 

Under 8USC 5 1621, a State may provide that an unqualifid alien is eligible for any 
State or local public benefit for which the individual would.othenvi:!je be ineligible under 8 USC 
$ 11621 by enacting a State law after the date of the enactment of the:\Act(August 22, 1996) 
which affirmatively provitIes for such eligibility. To date, ~ary landhas not passed suc..ha law. 

To thc extent that the Contract calls for CASA to provide a sbfe place for day workers to 
bc picked up by employer:, fijs service seems to be exempted by t h c ~AG's Order, activities 
designcd to protect the life or s&ty of  workers or community rcsidabts. Similarly, support 
services such as child care as long as theyhealth and mental health services and tra~s~ortat ion,  , 

I 
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are provided to protect li fe or safety, and there is not a means lest o r  eligibility, also appear to be 
exempted by thc AO's C rda, regardless of whether they are provibed by thc County, CASA or 
another contractor. !

i 

Other services pnwided under the CASA contract, such as :. mployment and training 
smices, legal services, and English language instruction, are not sl ecifically cxernptcd by thei
AG's Order, nor do they seem to meet all thee prongs of the test ftbr exemption: in-kind services 
delivered at the commurty level, either through public or private r:i~n-~rofitagencies; no means 
test for eligibility; and w:for thc protection of life or safety. ~ h c s dservices appear to fail at 
least the last prong. I 

i 

In any eventl S USCA 5 11 621 does not provide for a verific:ition system to establish the 
immigration status of an individual. who applies for a State or local; ublic benefit.4 Therefore, 8I!?USC 5 1621 imposes no obligation on the County to check immigr; ajon status. As long as the 
County provides programs and senices targetcai at groups such as l$w income multi-cultural 
individuals and not unqu2lified aliens, the County is noi in vio~atioj'of 8 USC 1621. 

I 

Further, 8 USC 6 1621 does not provide for a penalty for arj unqualified alien who 

applies for or receives a State or local public benefit or for a State ok local government that 

provides such public benefits to unqualified aliens. 


iConclusion i 
I 

The County neither hires, recruits or refers for a fee individdb~sfor employment, nor does 
the Count)r requke CASA to do so under the Contract. Therefore, 8iUSC $ 1324a(a) does not 
apply to the county and tk.e County is not required to compiy with t;he employment verification 
sysiern required by 8 USC 5 1324a(b). 

Nonetheless, it ma:/ be advisable to make clear to CASA clidnts that neither the County 
nor CASA are their cmplojrers. The city of Alexandria, Virginia oprlratcs a job link service 
which provides space and :omputer time for individuals to secure e&ploment. Alexandria had 
concerns similar to the one s addressed in this memo about violating !8 USC 8 1324a. To ensure 
that job bank uscrs were aivare of the law, ~ l ejob bank has posted s i b s  in its facility notifying 
users that upon employmetkt, they and thar employer ill be require;$ to complete 1-9 verifying 
their identity and employrent eligibility. 711e County may wish,in :h~enext CASA contract or 
by mendrncnt, to require ( X S A  to post such a notice. 

"nltiiough rules wer-. proposed in 1995 concerning verification oieligibility for public benefits, 
rules were nevcr adopted. In any event, those rules would have been dlscretionary, not mandatory, as 

to their use by State and local govcmments. 1 
i 
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TIze County does not target programs or services specificall1y lo undocumented aliens and 
is not required to verify I he immigration status of applicants for su h programs and services. 
Therefore, the County i s  not in vjolation of 8 USC 9 1621. 

I 
1 

If you wish to dispuss this opinion, please feel free to contapt me at (240) 777-6746. 

cc: W. Thompson, Jr. I 

Jeny Pastemak, Special Assistant to the County Executive I 

Natalie Cantor, Director, TVheaton Regional Senlice Cent& 

Cathy Mathews, 1lirector, Up-County Regional Service ~ d t e r  

Michael Faden, Si:nior LegislativeAttorney : 



